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DEA S ON AND CREER

Pursuant to the provisions of Labor Code Section 1146, the
Agricultural Labor Relations Board has delegated its authority in this
proceedi ng to a three-nenber panel.

n July 16, 1979, the International Union of Agricultural
Vorkers (I1UAW filed a petition for certification as the collective
bargai ning representative of the agricultural enployees of Hying S'
Cattle Conpany in San Luis (bispo and Santa Barbara Gounties. The
Regional Drector issued a notice and direction of election in which the
Enpl oyer was designated as "Sutti Farns, Sutti Dairy, Hying S" 1In a
representation el ection conducted on July 23, 1979, a total of 62 ballots

were cast Z and all were

YThis case was originally captioned "Flying 'S Cattle Conpany". It
was determined by the Acting Regional Drector that the petition for
certification al so sought an el ecti on anong the enpl oyees of Sutti
Farns. The respondi ng enpl oyer throughout these proceedi ngs has been
Sutti Farns, and no exception was nade to the finding of the Acting
Regional Drector that the appropriate bargai ning unit consisted of
Sutti Farns enpl oyees.

ZN nety-three nanes appeared on the eligibility |ist.



chal | enged except those cast by the direct enployees of Sutti Farns. The
bal | ots cast by enpl oyees of Sutti Farns, Sutti Dairy, Hying "S', and by
nenbers of Felipe Zepeda' s crew were segregated and identified, but none
were tallied.

As the challenged ballots were sufficient in nunber to determne
the outcone of the election, the Acting Regional Drector conducted an
I nvestigation and i ssued a report on chal | enged bal | ots on Cctober 16,
1979.

Exceptions to the Acting Regional Director's report and a brief in
support of those exceptions were tinely filed by the Enpl oyer. Petitioner
filed no exceptions or brief. The Board has considered the record ¥
herein, the report of the Acting Regional Orector, and the exceptions and
brief of the Enpl oyer, and has decided to affirmthe Acti ng Regi onal
Drector's findings# and conclusions and to adopt her recomnmendations, as
nodi fied herein.

The Acting Regional Drector found in effect that the appropriate
unit herein consists of the agricultural enpl oyees enpl oyed directly by
Sutti Farns, plus the agricultural workers supplied by its |abor

contractor, Felipe Zepeda. As there was no

3 ALRB Regul ations Section 20363 (c) provides that in chall enged bal | ot
cases invol ving exceptions to the Regional Drector's report, the record on
review by the Board shall consist of the petition for certification, the
notice and direction of election, the tally of ballots, the Regional
Drector's report on challenged ballots, and the exceptions thereto, al ong
w th supporting evidence and bri efs.

4 \% di savow the categorical statement on page 4 of the Acting

Regional Drector's report to the effect that orderly bargai ni ng operations
woul d not be possible 1n a unit conposed of enpl oyees of operations as
functionally unrel ated as those of Hying "S', Sutti Dairy and Sutti Farns.
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exception to the Acting Regional Drector's inplicit finding that the
appropriate unit excluded the enpl oyees of Hying "S' and Sutti Dairy, we
affirmthat finding and hereby sustain the challenges to the ballots of the
enpl oyees of Hying "S' and Sutti Dairy.

Sutti Farns contends that the appropriate unit shoul d excl ude the
enpl oyees of Felipe Zepeda, who was engaged by Sutti for the hoei ng and
thinning of broccoli, cauliflower and | ettuce, and the harvesting of
broccoli and cauliflower. The Acting Regional Drector found Zepeda to be
a | abor contractor, thereby excluding himfromenpl oyer status under the
terns of Section 1140.4(c). The ballots cast by nenbers of Zepeda s crew
woul d thus be valid and counted, al ong with those of workers who were
directly enpl oyed by Sutti, to determne the outcone of the el ection.

In his declaration attached to the Enpl oyer's exceptions, Emlio
Sutti, an owner of Sutti Farns, states, "Zepeda has excl usive control over
his entire workforce and no one at Sutti Farns is involved in the hiring,
firing, disciplining or setting of wages or conpensation for any of
Zepeda' s enpl oyees.” The declaration further indicates that Zepeda
receives a flat per acre, per pound, or per carton fee to cover the cost of
the | abor he provides, plus a 30 percent surcharge as paynment for his
services. In addition to providing the | abor, Zepeda arranges for the
transportation of produce fromthe field to the various packi ng sheds and
freezers. However, he does not own any of the transportation equi pnent and

is not involved in the billing
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process for that equipnent. Sutti stated that he "depend[s] very heavily
upon M. Zepeda' s advice concerning when it is appropriate to thin and hoe
our produce as well as harvest it", and that such advice is "taken into
account” when determning Zepeda' s per acre fee. However, the Acting
Regional Drector found that Zepeda is not specifically paid for his
judgnent, and that Sutti has the final say in any natter regarding the
grow ng, cultivation and harvesting of the crops. ¥

Taking the facts as related in Sutti's own declaration, we find
that Felipe Zepeda' s role at Sutti Farns does not nanifest the requisite
I ndicia of a customharvesting operation. |In previous cases requiring the
Board to deci de whether a particul ar business entity shoul d be considered a
| abor contractor or a customharvester, we have not | ooked to any single

factor but rather to the whole activity of the entity whose status is in

question. Joe Maggio, Inc., 5 ALRB No. 26 (1979). However, in all such

cases one or both of the follow ng conditions has been considered essenti al
to customharvester status: the providing of specialized equi pnent and the

exerci se of managerial judgnent in

SThere is a conflict in the evidence as to who bears the risk once the
produce is harvested. According to the Acting Regional Director, Zepeda
says that "no natter what happens, | get paid a certain percent over what
the workers get, whether the commodity is accepted or not" and that "the
grower takes the risk of rejected produce." Sutti states that, "If for
sone reason the produce which is harvested does not make it to the freezer
or packi ng shed, Zepeda will not be conpensated for that harvest even
though he will still be obligated to pay his enpl oyees." S nce Zepeda is
conpensated on a per pound or per unit basis for harvesting and only
properly cl eaned produce is accepted by the freezer, it woul d appear that
Zepeda nay bear a production risk at least to that extent. However, given
other factors discussed infra, Zepeda' s production risk is of mnor

| npor t ance.
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the cultivation or harvesting of crops. See, e.g., Kotchevar Brothers, 2
ALRB No. 45 (1976); Jack Stowells, Jr., 3 ALRB No. 93 (1977); The Garin
Conpany, 5 ALRB No. 4 (1979).

Sutti contends that in Jack Sowells, supra, a finding of custom

harvester status was based on facts al nost identical to those of the
instant case. However, closer examnation of the two cases shows that,

unl i ke Zepeda, Stowells was actually paid for the exercise of his
nmanagerial judgnent and did in fact nake all nanagerial decisions in the
absence of the particular andowner. In addition, Stowells hinsel f provided
at |least part of the specialized equipnent that was required in the
cultivation of his clients' citrus crops. Zepeda, on the other hand, does
not own or otherw se control any of the equipnent that is required in
connection wth the services he provides to Sutti Farns.

In arguing that Zepeda does nore than nerely provide |abor, Sutti
enphasi zes that Zepeda has conpl ete control over his work force and the
| abor relations policies pertaining thereto. However, this autonony
concerns the internal operations of Zepeda' s crew the record indicates
that the nanagerial decisions regarding depl oynent and utilization of the
crew are nade by Sutti.

A ven that Zepeda | acks both of the key indicia of a custom
harvester and in actuality does little nore than provide | abor, we concl ude
that Sutti, rather than Zepeda, is the enpl oyer of the crewin question.

As the menbers of Felipe Zepeda' s crew were correctly included as enpl oyees
of Sutti Farns, we hereby order the Regional Drector to open and count

their ballots al ong
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wth those of Sutti Farns' direct enpl oyees, and to prepare and

issue a tally of ballots.

Dated: February 19, 1980

RONALD L. RU Z, Menber

HERBERT A PERRY, Menber

JON P. MCARTHY, Menber
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CASE SUMVARY

Sutti Farns (1UAVY 6 ALRB No. 11
Case No. 79-RG 6- OX(SV)

REQ ONAL O RECTCR S DEA S ON

A petition for certification was filed by the International Uhion
of Agricultural Wrkers in which Hying "S' CGattle Conpany (feed |lot) was
named as the enpl oyer. The petition was construed by the Regi onal
Drector to also include the enpl oyees of Sutti Farns and Sutti Dairy.
After an election in which chal l enged bal | ots were sufficient in nunber
to be determnative, the Acting Regional Drector issued a report finding
that the appropriate unit consisted of the agricul tural enpl oyees
enpl oyed directly by Sutti Farns, plus the agricultural workers supplied
to Sutti Farns by Felipe Zepeda. The Acting Regional DO rector found
Zepeda to be a | abor contractor. As such Zepeda woul d be excl uded from
enpl oyer status under Labor CGode Section 1140.4(c). The enpl oyees of
Sutti Dairy and Flying "S' were not included in the unit of enpl oyees of
Sutti Farns because the dairy and the feed ot were found to be
functional |y separate fromand unrelated to Sutti Farns.

BOARD DEA S ON

As there was no exception to the Acting Regional Drector's
inplicit finding that the appropriate unit excluded the enpl oyees of
Hying "S' and Sutti Dairy, the Board affirned that finding and
sustained the chal lenges to the ballots of the Hying "S' and Sutti
DCai ry enpl oyees.

The Board found that since Zepeda neither provided specialized
equi pnent nor exerci sed managerial judgnent, he did not manifest the
requisite indicia of a customharvesting operation. As the nenbers of
Zepeda's crew were correctly included as enpl oyees of Sutti Farns, the
Board ordered that the Regional Drector open and count their ballots
along wth those of Sutti Farns' direct enpl oyees, and thereafter
prepare and issue a tally of ballots.

* * %

This case summary i s furnished for information only and is not an official
statenent of the case, or of the ALRB

* * %
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